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VS.
File No. 5059873
K & B INVESTMENTS d/b/a SUBWAY,
APPEAL
Employer,
DECISION
and

FOREMOST INSURANCE COMPANY, :
: Head Notes: 1402.30; 1402.40; 1802; 1803;
Insurance Carrier, : 2501, 2701, 2907; 4000.2
Defendants. :

Defendants K & B Investments d/b/a Subway, employer, and its insurer,
Foremost Insurance Company, appeal from an arbitration decision filed on February 7,
2019. Claimant Amy Christensen cross-appeals. The case was heard on October 8,
2018, and it was considered fully submitted in front of the deputy workers’
compensation commissioner on November 16, 2018.

In the arbitration decision, the deputy commissioner found claimant carried her
burden of proof to establish she sustained an injury to her right shoulder on July 14,
2016, that arose out of and in the course of claimant's employment with defendant-
employer. The deputy commissioner found claimant is entitled to receive temporary
disability benefits from July 15, 2016, through July 17, 2016, from July 22, 2016,
through July 27, 2016, and from August 21, 2016, through November 8, 2017. The
deputy commissioner found claimant carried her burden of proof to establish she
sustained permanent disability of her right shoulder. The deputy commissioner found
claimant sustained five percent industrial disability as a result of the work injury, which
entitles claimant to receive 25 weeks of permanent partial disability (PPD) benefits at
the weekly rate of $197.92, commencing on July 18, 2016. The deputy commissioner
found claimant carried her burden of proof to establish she is entitled to payment by
defendants of requested past medical expenses. The deputy commissioner found
claimant failed to prove she is entitled to receive reimbursement from defendants for her
independent medical examination (IME) under lowa Code section 85.39. Lastly, the
deputy commissioner awarded penalty benefits totaling $5,000.00.

On appeal, defendants assert the deputy commissioner erred in finding claimant
proved she sustained a work-related injury on July 14, 2016. Defendants assert the
deputy commissioner erred in finding claimant to be a credible witness. Defendants




CHRISTENSEN V. K & B INVESTMENTS d/b/a SUBWAY
Page 2

assert the deputy commissioner erred in finding defendants liable for healing period
benefits and PPD benefits. Defendants assert the deputy commissioner erred in finding
claimant is entitled to payment by defendants for the past requested medical expenses.
Defendants assert the deputy commissioner erred in finding claimant is entitled to
receive penalty benefits. Lastly, defendants assert the deputy commissioner erred in
denying defendants’ post-hearing request for leave to submit additional evidence into
the record.

On cross-appeal, claimant asserts the deputy commissioner erred in awarding
five percent industrial disability. Claimant asserts the award for industrial disability
should be increased substantially.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

| performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code sections 17A.15 and 86.24, those
portions of the proposed arbitration decision filed on February 7, 2019, relating to issues
properly raised on intra-agency appeal are affirmed in part and reversed in part.

| affirm the deputy commissioner’s finding that claimant carried her burden of
proof to establish she sustained a work-related right shoulder injury. | affirm the deputy
commissioner’s finding that claimant is entitled to receive healing period benefits from
July 15, 2016, through July 17, 2016, and from July 22, 2016, through July 27, 2016. |
affirm the deputy commissioner’s finding that claimant is entitled to payment and/or
reimbursement by defendants for the past requested medical expenses. | affirm the
deputy commissioner’s finding that claimant sustained five percent industrial disability
as a result of the work injury. | affirm the deputy commissioner’s ruling denying
defendants’ motion for leave to present additional evidence. Lastly, | affirm the deputy
commissioner’'s award of penalty benefits; however, | modify the amount of that award.

Some of the findings by the deputy commissioner in the arbitration decision were
based on the deputy commissioner's findings regarding claimant's credibility. The
deputy commissioner found claimant to be credible. While | performed a de novo
review, | give considerable deference to findings of fact that are impacted by the
credibility findings, expressly or impliedly made, by the deputy commissioner who
presided at the arbitration hearing. | find the deputy commissioner correctly assessed
claimant's credibility in this matter. | find nothing in the record in this matter which would
cause me to reverse the deputy commissioner's findings regarding claimant's credibility.

| provide the following additional analysis with respect to defendants’ assertion
the deputy commissioner erred in finding claimant carried her burden of proof to
establish she sustained a work-related right shoulder injury on July 14, 2016:

As part of their assertion, defendants contend the deputy commissioner erred in
disregarding the security camera footage contained in Exhibit G. In this respect,
defendants argue that by waiving foundation for Ex. G, claimant waived her right to
argue that the video is not what defendants purport it to be, i.e. security camera footage
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taken on the date claimant alleges she was injured while working at Subway. Such an
argument is logically flawed.

lowa Rule of Evidence 5.901 sets forth a general rule that where authentication
or identification is a condition precedent to admissibility of evidence, the requirement is
satisfied by evidence sufficient to support a finding by a reasonable juror that the matter
in question is what its proponent claims. Authentication or identification establishes a
connection between the exhibit and the subject matter of the litigation. Laying the
foundation is a threshold requirement for admissibility, it does not confirm the veracity of
the evidence.

A court’s initial ruling on authenticity is preliminary. It bears only on admissibility
and is not binding as a factual determination. Moreover, a decision that evidence is
sufficiently authenticated or identified to be admitted under Rule 5.901(a) does not
obviate other objections to the evidence.

Once the proponent has met the initial burden of producing evidence to support a
finding about identity or authenticity — or in this case once claimant waives the need to
lay foundation — the opponent may offer evidence challenging authentication or
identification, and such evidence goes to the weight and credibility of the offered item
rather than to its admissibility. See U.S. v. Mendiola, 707 F.3d 735, 740, 90 Fed. R.
Evid. Serv. 830 (7th Cir. 2013) When a court has determined that identification of
evidence is sufficient, contrary speculation, such as claimant’s testimony in this case,
affects the weight of the evidence but not its admissibility. State v. Orozco, 290 N.W.2d
6 (lowa 1980)

It is undisputed that in the days leading up to the evidentiary hearing, claimant’s
attorney agreed to waive foundation for the security footage that defendants claim was
taken at defendant-employer’s place of business on July 14, 2016, the date of
claimant’s work-related injury. Specifically, defendants asked, “... [C]an you please let
me know whether you will waive foundation for the security camera footage?” (Ex. A to
Affidavit of Stacy Morris) After some discussion, claimant’s counsel replied, “I will waive
foundation for the video.” (Ex. E to Affidavit of Stacy Morris)

| find claimant waived the need for defendants to meet the threshold requirement
for the admissibility of Exhibit G. | do not find claimant waived her right to offer
evidence challenging the weight and credibility to be afforded to Exhibit G.

The trier of fact is the ultimate arbiter of an item’s true authenticity. Only a prima
facie showing of genuineness is required for evidence to be admitted. The task of
deciding the evidence's true authenticity and probative value is left to the trier of fact, or
in this case, the deputy commissioner.

In this case, the deputy commissioner did not find Exhibit G to be a video of the
day of Christensen’s work injury. Foundation, or an initial finding of authenticity, is a
preliminary finding that bears only on admissibility. It is not binding as a factual
determination. The deputy commissioner was free to ultimately reject the authenticity of
the exhibit. The deputy commissioner articulated several reasons for doing so. | find
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her analysis convincing. As such, | affirm the deputy commissioner’s findings in this
regard.

The next issue to be addressed on appeal is claimant’s entitlement to healing
period benefits. With the additional analysis set forth below, | respectfully disagree with,
and | reverse, the deputy commissioner’s decision that claimant is entitled to receive
healing period benefits from August 21, 2016, through November 8, 2017.

lowa Code section 85.33(3) provides in pertinent part:

If an employee is temporarily, partially disabled and the employer for
whom the employee was working at the time of injury offers to the
employee suitable work consistent with the employee's disability the
employee shall accept the suitable work, and be compensated with
temporary partial benefits. If the employee refuses to accept the suitable
work with the same employer, the employee shall not be compensated
with temporary partial, temporary total, or healing period benefits during
the period of the refusal.

lowa Code section 85.33(3)

The lowa Supreme Court held there is a two-part test to determine
eligibility under section 85.33(3): “(1) whether the employee was offered suitable
work, (2) which the employee refused. If so, benefits cannot be awarded, as
provided in section 85.33(3)." Schutier v. Algona Manor Care Center, 780
N.W.2d 549, 559 (lowa 2010). “If the employer fails to offer suitable work, the
employee will not be disqualified from receiving benefits regardless of the
employee's motive for refusing the unsuitable work.” Neal v. Annett Holdings,
Inc., 814 N.W.2d 512, 519 (lowa 2012).

The deputy commissioner found defendant-employer failed to show it offered
suitable work to claimant after August 20, 2016. | respectfully disagree.

Following the July 14, 2016, work injury, defendant-employer accommodated
claimant’s temporary restrictions by assigning her to work in the role of cashier.
(Hearing Transcript, p. 61) Defendant-employer asserts they received confirmation
from claimant’s treating physician that the point-of-sale position fell within claimant’s
temporary restrictions. (Hr. Tr., p. 149) The medical records in evidence support a
finding that claimant’s treating physician was aware of claimant's complaints regarding
her light-duty work. (See JE3, p. 32) Despite her concerns, the treating physician
consistently returned claimant to work with the same restrictions. (See JE3, pp. 31, 33,
34) The same medical records show claimant was improving with physical therapy.
(JE3, pp. 32-33) (“She still has pain, but her function is improved greatly. She has
worked a little bit, under restrictions, with some difficulty. But she is finding ways to
adapt. [...] patient can return to work under the same restrictions.”) When claimant
relayed that the cashier position was causing her difficulties, defendant-employer
offered to let claimant train a new hire. (Hr. Tr., p. 66)



